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THE EIGHTH CF SEPTEMBER NINETEEN HUNDRED EIGHTY CNE ACT NO. 1-183

AN ACT

To establish a Real Estate Mcrtgage Law, and for other purposes.
Be It Enacted by the Legislature of Truk State.

Section 1. Purpose. The purpose of this Act 1s to establish a system
of mortgage law in the State of Truk which will induce lenders to make

—

secured coammercial and residential loans, while at the same time insuring
that citizens of the Federated States of Micronesia who are residents of the
State of Truk and who executed martgages will have full canprehension of
the nature and consequences thereof. All provisions of this Act shall be
construed in such a manner as to best effectuate Its purpose as set out

herein.

Sectian 2. Effect of Enactment of this Act. In the event of conflict

between the provisions of this Act and those of any other state law or
municipal ordinance, the provisians of this Act shall contreol in.so far as
they cancern the rights and cbligations arising fram, the formali ties neces-
sary for, and the procedures connected with, mortgaces, foreclosures, fore-
closure sales, redemptions, or any aspect thereof, and all actions based thereon.
Section 3. Definitions. As used in this Act, unless it is otherwise
provided or the context requires a different construction, application, or
meaning: .
(1) "Default" is a failure of an cbligor to perform an act he i‘s
baund to perform.
(2) "Encumbrance" is a non-fee interest in ar charge upon real
property.
(3) "Improvement” is any building or structure constructed, or

any artificial condition maintained, upon real property.
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(4) "Lien" is a charge imposed in same modé upon specific prcpertu
by which it is made the security for the performance of an act.

(5) "Mortgage" is a contract in which real property is made the
security for the performance of an act, usually the pagmeht of a debt
withcut the transfer of title.

(6) "Property" means any interest in real property which is
capable of being transferred.

(7) "Mortgagor" is ane who having all or scame part of title to
property, by written instrument pledges that property as security for
a debt. This term shall also where appropriate refer to the mortgagor's
heir, persanal representative, successors, and assigns.

(8) "Mortgagee" is one that takes or receives a mortgage. This
term shall also where appropriate refer to the mortagee's heirs, per-
sanal representative, successors, and assigns.

Section 4. Right to Possession. The mortgagee is not entitled to

passession of martgaged property unless the mortgage expressly grants a right
of possession. However, after the execution of the mortgage, the mortgagor may
agree to deliver possession to the martgagee without additional consideration.

Section 5. Security not to be Impaired. No martgagor shall do any act

which will impair the mortgagee's security withcut the express written per-—
missiaon of the martgagee.

Sectian 6. Property Mortgagable. Any property may be mortgaged in-

cluding hamesteaded property far which a deed of conveyance has been issued
pursuant to Title 67 of the Trust Territory Code and properly recorded. The
exemptiaon set forth in 8TTC61(3) shall not be applicable to any property
which is mortgaged ;nd proper ly recorded.
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Section 7. Heirs and Devisees take subject to Mortgage. Whenever

real property which is subject to a mortgage passes by seccession or devise,
the successar or devisee is not entitled to have the decedent's personal
representative satisfy the/martgage ocut of the decedent's estate unless

there is an express provision in the decedent's will that his estate is to



sétisfg the mortgage. Unless the mortgage iIs so satisfied out of the decedent's
estate, the heir or devisee takes the property subject to the mortage.

Section 8. Transfers made as security deemed mortgages. Every

transfer or an interest in property, made only as a security for the perform-

ance of another act, and every transfer or conveyance of any property be it a
deed or trust or otherwise, executed and delivered to secure performance of

another act, shall be deemed a mortgage.

Section 9. Necessity of writing; acknowledgement. A mortgage shall

be created, amended, renewed, or extended only by a writing in English ;nd
in Trukese language. All mortgage instruments shall contain a clause con-
spicucusly located, notifying the mortgagar:
(1) That the English document shall be the sole operative versian.
An error or errors in the translated version shall not affect the legal
relationship between the parties unless it iIs proved that the error was
willfully or recklessly caused by the party to be charged; and
(2) That the mortgage is a binding legal instrument and that
is recammended that the mortgagor have the instrument reviewed by an
attarney.

Section 10. Requisites for Recording.

(1) No mortgage shall be received for recordation unless it is
executed in accordance with the requirement of Secticn 9 and 10 hereof

and contains: Post Office addresses of the mortgagor and mortgagee;

the legal description of the real property affected; principal amount
of the secured indebtedness; rate of interest thereon; the time and
place of repaymen?, and maturity date.

(2) All mortgages, amendments, renewals, and extensions or mort-
gages shall be acknowledged or proved, as provided by this act and re-
carded with the Clerk of Courts, and/or with the Senicr Commissioner
or Registrar, as required by Section 11201 of Title 57, and Section 119
of Title 67 of the Trust Territory Code. For purposes of this act,
the proof or acknowledgement of an instrument affecting title to or
any interest in real property may be made before a Judge of the Federated

States of Micronesia, a judge of the High Court, a judge of the State
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Court, a judge of a Community Court, a lLand Commissicner, the Clerk

of Ccurts of the State or the State lLand Title Cfficer, cr any sub-
crdinate of the above duly authorized to act in the name of said
official. Nothing in this section shall preclude acknowledgement by

a notary public duly authcrized to acknowledge instruments in any state
ar territory of the United States ar other fareign jurisdiction; pro-
vided, however, that said notary public complieswith the laws of

that jurisdiction.

Section 11. Effect of Failure to Record. In the event of failure to

properly reccrd a mertgage the provisians of 57 TTC Section 11202 shall
apply.

Section 12. Instruments made with intent to Defraud. Any Iinstrument

affecting an estate in real property, including every charge upon real
property, or upon its rents or prafits, made with intent to defraud prior ar
subsequent purchasers therecof, or encumbrances thereon is hereby declared

to be void as against every purchaser or encumbrancer for value, of the

same property or the rent or profits theredt.

Section 13. Service of Notice; Designated Personal Representative.

(1) All notices required by this act must be in writing and not-
withstanding any other provision of this section, shall be sufficient
if received by the martgagor. The mortgagar shall designate in the
martgage instrument, the name and post office address of a personal
representative for the service of notice in the event the mortgagor
cannot, after deligent search be found within the State of Truk.

(2) The nam; and address of the designated personal representa-
tive may be éhanged fran time to time upon request of the martgagor,
by an amendment to the martgage.

(3) A United States Postal Service Registry Return Receipt showing
that the envelope coﬁtaining the notice has been received by the martgagor,
ar his designated perscnal representative shall be prima facie evidence
that proper notice has been given.' A return by a police officer, Cfficer
of the High Court, or any other person authorized by the Court to serve

such notice, stating by affidavit that notice has been delivered personally
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to the martgagor, car, if he camnot be located within the State of Truk
to his designated personal representative, shall be prima facie evidence
that proper notice has been delivered.

(4) When service cannot be made in accordance with the provisions
of Subsection (3) of this Sectian, the notice shall be filed with the
Clerk of Courts who shall cause the notice to be announced cn radio
within the State at least once per week far four(4) weeks and shall
further cause said notice to be posted in a pramninent public place on
the island upon which the land is located for thirty (30) consecutive
days, which shall be prima facie evidence that proper notice has been
given. The Clerk of Courts may collect a reasonable charge for the cost
of such publication. Service shall be considered effected thirty (30)
days after the first publication, broadcast, or posting, whichever is
last in time.

(5) In the event there “s.more than one mortgagor, proper notice
served upan any one shall canstitute service upén all of said mortgagors.

Section 14. Assignments, Subordinations and Waivers. Nothing in this

act shall preclude the assignment, subordination, or waiver of a mortgage.

The reccrdatiaon of any assignment, subordination, or waiver shall operate

as constructive notice to all persons fram the date and time of its recordation.

Sectian 15. Record of Assignment not Notice to Mortgagor; Form of

Notice to Mortgagor. When a martgage is executed as security for money

due ar to becane due on a pramissory note, bond, or other instrument, the
recardation of the assignment of the mortgage is not of itself sufficient
notice to the mortgagor, so as to invalidate any payment made by mortgagor,
to the person holding such note, bond ‘or other instrument. At the time of
the assigment, a notice shall be served upon the mortgagor pursuant to the
provisions of Section 13 of this Act. The notice shall be in substantially

the following form:



"Your pramissory note and mortgage of (date)

to (payee-mortgagee) has been assigned to

(assignee) . All payments shall
hereafter be made to (assignee) ,
at (assignee's address) L

Section 16. Assignment of Debt carries Security. The assignment of

a debt secured by a mortgage carries with it the mortgage unless the assign-
ment provides to the contrary.

Section 17. Certificate of Discharge Required. When any mortgage

has been satisfied, the mortgagee must execute, acknowledge and deliver to
the mortgagor a certificate of the discharge thereof, so as to entitle

such certificate to be recorded. Any mortgagee who, after demand by the.
mortgager, for a period of thirty (30) days fails or refuses to deliver a
certificate of discharge shall be liable for all damages which such mort-
gagar may sustain by reasan of such refusal and shall also farfeit to the
martgagor the sum of three hundred dollars ($300.00). Upon satisfaction of
the martgage, the mortgagee shall also deliver to the mortgagor, the mort-
gage and the note so paid or satisfied with, iIf requested, satisfaction of
the mortgage and note acknowledged on the margin therecof.

Section 18. Waiver by Borrower of Statutory Rights; Validity. Any

express agreement made ar entered into by a berrower at the time of or in
connection with the making or renewing of any loan secured by a mortgage
- ar other instrument creating a lien on property, whereby the borrower agrees
to waive the rights or privileges conferred upon him by this act shall be
void and of no effect.,

Section 19. No Private Power of Sale Conferred by Mortgage. No mort-

gage may be foreclosed other than by the judicial remedies provided by this
act.

Section 20. Acceleration of Principal. No acceleration of unpaid

principal of the underlying obligation shall be effective until thirty (30)

days after receipt of the notice of default provided for in Section 22.



Section 21. Mortgagee's Remedies in the event of Default. In the

event of default by the mortgagar in the perfcrmance of his obligations
under the mortgage cor note ar any other instrument secured by the mortgage,
the martgagee may elect to do any or all of the following:

(1} Commence an action for specific performance or injunctive
relief or a cammon count or.counts for payment of mcney by the mart-
gagar, quarantor cor other parties obligated thereunder. In the
event that the judgement rendered in such action orders full per-
farmance of the mortgagor's entire obligaéion, or payment of the
entire sum for which the mortgagar is indebted, satisfaction by the
martgagor of the judgement shall act to discharge the martgage:

(2) The mortgagee may, if so empowered by the terms of the note
ar mortgage, bring an action to foreclose ar satisfy the mortgage in
accordance with the provisions of this act.

Section 22. Notice of Default. Not less than thirty (30) days prior

to the commencement of any action or proceeding seeking foreclosure of a
mortgage, written notice of default shall be served as provided in Section
13 of this Act. The notice shall be written in the English language and
in Trukese language and shall contain the following:
(1) a description of the real property;
(2) the date and amount of the mortgage;
(3) the amount due for principal and Iinterest, separately stated;
and
(4) a statement that if the amount due is not paid within thirty
(30) days fram the date of service, the mortgagor shall be in default
and proceedings shall be cammenced to foreclose the mortgage.

Sectian 23. Request for copies of Notices of Default Prior to Foreclosure.

(1) Reqguest; Recording; Contents; Form. Any person desiring to

receive a copy of a notice of default prior to foreclosure may, at any

time subsequent to recordation of such mortgage and prior to service of
default as provided in Section 13 thereof, cause to be filed for reccrding

in the Office of the Clerk of Courts of the State a request for a copy of

any such notice of default prior to foreclosure. This request shall be signed

and acknowledged by the person making the request, specifying the name and



addréss of the person to whom the notice 1Is to be mailed. It shall also
identify the mortgage by séating the names of the parties thereto, the
date of recordation thereof, and such other identification as may
reascnably be required by the Clerk of Courts. The request for notice
shall be in substantially the following form:
"In accordance with Section 23 of Truk State Mortgage Act,
request is hereby made that a copy of any notice of default

prior to foreclosure of the mortgage recorded

(date) , 19 , executed by
(name) as mortgagor in which
(name) is named as mortgagee be
mailed to at
Name Address
Signature: "

(2) Clerk of Court's Duties. Upen filing for recording such request,

the Clerk of Courts shall index with the mortgage, the names of persons
requesting copies.

(3) Mailing Notice. The mortgagee shall within ten (20) days
following service of the notice of default, deposit or cause to be
deposited in the mail an envelope, registered, and with air mail postage
prepaid if the addressee lives outside the State, otherwise first class
postage prepaid, containing a coby of such notice with the date service
on the mortgagor shown thereon, addressed to each person whose name
and address is set forth in a duly recorded request therefor.

Section 24. Cure of Default; Payment of Arrearages; Costs and Fees;

Effect upon Acceleration. Whenever there has been a failure by the mortgagar

to pay cbligations in accordance with the terms of a mortgage, including

circumstances where all or a portion of the principal sum secured by the



mertgage has, priar to the fixed maturity date becane due or been declared
due by reason of his default, the mortgagor or his successor In interest in
the mortgaged property or any part thereof, or any other person having a
subordinate lien or encumbrance therein may at any time prior té the fore-
closure sale, pay to the mortgagee or successor in interest, the entire
amount then due under the terms of such mortgage, and reasonable attorney's
fees actually incurred but, if the camplaint for foreclosure has not yet been
filed, then such attorney's fees shall not exceed three hundred dollars
($300.00), or cne-half of one percent of the entire unpaid principal sum
secured, (whichever is greater) other than such portion of principal as
would not then be due had no default occurred.’ Such payment shall cure

the default, and all proceedings therefore instituted shall be dismissed

ar discontinued. The obligations and mortgage shall then be reinstated and
remain in full force and effect as if no default occurred; PROVIDED, how-
ever, that such payment shall not prevent a valid acceleration of the prin-
cipal due if a previaus valid acceleration of principal caused by a prior
default of the mertgagar, which resulted in a filing of complaint in
foreclosure, by a martgagee, had been cancelled by virtue of a payment made
pursuant to the terms of this section.

Section 25. Actions for the Foreclosure of Mortgages.

(1) Action for the Foreclcsure of Mortgages; Where Brought.

All judicial actions for the fcreclosure of a mortgage shall be brought.
in the Trial Division of the High Court or an appropriate State Court.

(2) Service of Summons. Service of summons In an action of

Foreclosure shall be made in accordance with the applicable provisions of
Title VI of the Trust Territory Code, and the Trust Territory Rules of Civil
Procedure.

(3) Camplaint Iin an Acticn for Foreclosure of a Mortgage. The

camplaint for foreclosure shall set forth the date and the due execution of
the mortgage; its assignments, if any; the name and residence of the mert-
gagor; a description of the mortgaged property; a statement of the date of

the note or other obligation secured by the mortgage, and the amount claimed



to be unpaid thereon; and the names and residence of all perscns having or
claiming an interest Iin the property subordinate in right to that of a

hclder of the martgage, all of whom shall be made defendants In the action.
No person holding a conveyance fram or under the mortgagor of property mort-
gaged, or having a lien thereon, which conveyance or lien does not appear

of record at the time of the cammencement of the action, need be made a

party to such action, and the judgement therein rendered, and the proceedings
therein had, shall be conclusive against the party holding such unrecorded
canveyance or lien if he had been a part to the action.

(4) Trial and Judgement in Foreclosure Suits. If, upan trial in such

action, the court shall find the facts set forth in the complaint to be true,
it shall ascertain the amount due to the plaintiff upon the mortgage debt

or obligation, Including Interest, costs, and attorney's fees, and shall
render judgement for the sum so found due, and order that the same be paid
into court within a period of three (3) months fran and after the date on

which aorder was made.

(5) Sales of the Mortgaged Prcperty. When the mortgagor, after being
directed to do so, as provided in subsectian (4) above, fails to pay the
principal, interest, costs, and attorney's fees at the time directed in the
order, the court shall order the property (or so much thereof as may be
necessary) to be sold; but such sale shall not affect the rights of persons
holding prior recorded encumbrances upon the same estate or part thereof.

Any sale of property under a judgement of foreclosure shall be made by some
person appointed by the court far that purpose and must be made at a public
place to be designated by the court, upon the notice and in the manner pro—
vided by law governing sales under execution with such additional requirements
including, but not limited to the extension of the term of notice, and re-
quirement of announcement in local newspapers, radio or television, as may be
prescribed by the court to attempt to assure a reasonable return from the
sale. Nothing in this act shall deny to the mortgagee the right to purchase
property at a foreclosure sale, provided, h&wever, that said mortgagee is

otherwise eligible to own land within the State.
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(6) Certificate of Sale-Deed Effect. wWhenever any real property shall

be sold under judgement of foreclosure pursuant to the provisions of this
Act, theperson making the sale must give the purchaser a certificate of sale
and properly record a duplicate thereof. The certificate shall state the
date of judgement under which the sale was made, the names of the parties,

a particular descripticn of the real property sold, the price bid for each
district lot or parcel. Such deed shall vest in the grantee all the rights,
title and interest of the mortgagor in and to the property sold, at the time
the mortgage was executed, or subsequently acquired by him.

(7) Application of Proceeds. The proceeds of every foreclosure sale

must be applied first to the costs of sale, to the costs including attorney's
fees adjudged by the court to be due in the judgement of foreclosure, and
then to the debt. If there is any surplus, it must be brought to court for
the use of the defendant or of the person entitled thereto, subject to the
order of the court.

(8) Judgement for Balance after Sale of Property. Upon the sale of

any real property, under a decree for a sale to satisfy a mortgage or other
encumbrance thereon, if there be a balance due to the plaintiff after apply-
ing the proceeds of the sale, the court, upon moticn, shall give a decree
against the defendant for any such balance for which, by the record of the
case, he may be perscnally liable to the plaintiff, upon which execution

may issue immediately if the balance is all due at the time of the rendition
of the decree; otherwise the plaintiff shall be entitled to execution at
such time as the balance remaining would have become due by the terms of

the original contract, which time shall be stéted in the decree.

(9) Disposition of Proceeds in Case the Debt is not all Due. If the

debt which the mortgage secured is not all due, as soon as sufficient pro-
perty has been sold to pay the amount due, with costs, the sale shall cease;
and afterwards, as often as more becomes due for principal or interest, the
court may, on motion, order more to be sold. But if the property cannot be
sold in portions without injury to the parties, the whole shall be ordered
to be sold in the first instance, and the entire debt and costs paid, there

being a rebate of interest where such rebate is proper.
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(10) Vacating Sale. Upon motion by an aggrieved parﬁy filed within
one year of the date of sale, the court may vacate ; foreclosure sale and
order a new sale upon a finding that there has been fraud in the procurement
of the foreclosure decree, where the sale has been improrerly, unfairly,
or unlawfully conducted, or when the sale 1s so tainted by fraud that to
allow to stand would be inegquitable.

Section 26. Discharge of Real Estate Mortgage not Renewed or Extended

or Recorded. Every mortgage which has not been renewed or extended or

recorded within fifteen (15) years after its due date, or when due date is
shown in the mortgage then within twenty (20) years after the recording of
such mortgage, shall be discharged of record by order of a judge of the
Trial Division of the High Court or an appropriate state court upon appli-
cation of any interested person and with notice to the proper interested
parties. Such application and order shall be filed in the office of the
Clerk of Courts. The fee for such application and order shall be the same
as that charged for filing civil action.

Section 27. Legal Tender. Section 1201 of Title 77 of the Trust
Territory Code to the contrary notwithstanding, a mortgagee may require all
mortgage payments to be made in the coins and currencies of the United States,
and all purchases of land at foreclosure sales and all redemption as provided
in this Act shall be made in the coin and currency of the United States.

Section 28. Foreign Citizens as Mortgagees. A non-citizen of the Trust

Territory may be a mortgagee under the provisions of this Act. However, no
section of this Act shall be construed to mean that a non-citizen mortgagee
is entitled at any time to hold title to real property in the State. Under
the provisions of this Act, mortgage creates a lien on the land, but does

not pass title to the mortgagee.

Section 29. Improvements by Mortgagee Prior to Sale. After the cam-

mencement of a suit to foreclosure, the mortgagee may make a motion to the

court to be allowed to make repairs or to maintain the property. If such
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moticon 1s granted for good cause show, the-martgagee shall be allowed to
make such repalirs or to maintain the property as allowed by the court up
to the time of such sale. All expenditures shall be part of the costs of
the sale which are recoverable by the martgagee.

Section 30. Effective Date. This Act shall take effect upon its

approval by the Governor, ar upon its becamning law without such approval.

Signed [by:
Tadashi £. Wainit, Speaker V
Truk Legislature

Attest/ /to: A/J’Z// M— Date: ¢f /?y/

” Datasi Albert
Legislative Clerk/Secretary
Truk ILegislature

Approved by: \( (<(

rt\Aten, Governor
Truk State Government

Date:_ @M@Q /< /?07/




